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Hoaorabdle leslis D. Williams
District Attorney
Washington County

Breaham, Texas

Dear 8ir:

Your letter of August
has beea referred to me for fus

o my

AUSTIN

Cpinion No. 0-7406
Ret Vhether the Chief off Police
ean be employed By th
of Brenham under p cdntreact

based on facts ud i & letfer of mine,

dated July

an opilaion
ou rendeied and meiled
regaraing vhether the
yo abam, Texas,
feeod _yrovided under
inal Procedure, and

 opinion, wonld it make
app 1elb1i1ty of the

¥d, that the Chief of Police
by the City of Breanham uader & ¢oun-
s to him & fixed salary per mounth
¢S &3 he may earn ia erimiomsl cases?

reason for asking this is that ia =y

statmt of facts, I made the following state-

Dent s

*The Sheriff's department of Vash
County is operating under the salary di ann
the Sheriff and his dsputies are paid out of the
salary fund of the county. The constabls of the
county and other psace officers, vhish includes
city marshals and polioe officers of the City of
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Brenham, are oot under the salery bill aal of
the County, but dcpead upon the fees of office
for thelr compenssation in executlag criminal
JToceas,

"In my opinion, I feel thet 1t does not; and
that your Tepartmeat ves cognizant of the fact
that 11 city police are¢ as & rule on a salary,
byt desire your opinion la response to ths quss-
tioa coatalned la paregraph tvo above,”

Ia reply to your original inguiry of July 15, 1ls%G, ve
advised you, in our Opiaion No. O~T254, that in the cases {iled
by the Chief of Police of Breaham in the Justice Court of Fre-
cinct Ho. 3, Washington County, iexas, he would be eantitled to
c¢ollect the fee ofzgl.OG “for each commitmeat or relesse,” pro-
vided under Art., 1005, Code of Criminal Procedure, especimlly
under 3ectisn £ thereof, where the work performed for the fee
is ectually performed by the Chlef of Police.

This opinion vas premiscd on your stetemeat that "the
constable of the ¢ounty ead other peace officerse, which Lncludes
Clty kerahels aad police officers of the City of Brenham, ere
not under the salery blll and of the County, but depcnd upon the

fees 31 office for thelr compensatisa in executing crimingl proe
ce3s,

You nov &sk, vhether it makes any difference in the ap-
plicabllity of our Oplaion, &s rendepred, if the Chief of Iolice
is employed by the Cily of Bregham undeyr & ¢oatract that pays

him a fixed salery por month, plus such fees &8 he ney earno in
criminoal cases?

In October, 1541, ia respoanse to the request of the
District Attorncy of Edinburg, Texas, this Depariment wrote Its
dplalon N>, U=37-1; and since somoe of the Questions thereln dis-
cussed are closely akin 1o the inguliries you have made, ve ador:,
as our surrlementary opinisa in this iastance, those portloas

vhich bear directly on your recent letter of August 2., 1u4{, to-
wits

"Yumtion Ro. 3. Does the fact that such officer
(Chief of Folice) is paicd & salary by the Clty,
affect his right to receive fees?

"uestisa No. ¥, Is it proper for such offlcer
\Chief of Polico) to poy the fees he receives
into the Yrcesury of the City that emrloys him?

g & & ® & @

1¢,
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"Homo rule ciiles are expressly given the author-
1ty to fix the compsnsatioa of thelr officers. Art.
1175, R.S., The aity could, therefore, pay the Chlef
of Police a salary oaly, or & salary and in addition,
pernit him to retaln part of 8ll of the statutory fees,
or he could be peaid strictly on a fee basis,

"while the fact that such officer is paid & sslary
by the City, as stated in yd>ur question, vould not af-
fect his right to receive the statutory fees provided
for the services rendered by him, it might affeot his
right to retain such fees for himself.

*In aasver to your third questicn, it is, there-
fore, the opilnion of this Pepertment, under the faetls
stated, that such officer is not prohibited from re-
ceiving the statutory fees for the services renderec dy
him, VWhether such offlicer may keep such fees for his
ovl use as a part of his compensation, hovever, 1s &2
questiona wvhich depends oa the terms of the ordinance or
agreemeat fixing his compensatioa. As ve have not been
aldvised as to the exact nature of the terms of his conm-
pensatisn, ve are gnable to pasa upon that specific
polat.

"However, in your third question , you state thet
such offlcer is peid a salary by the city., If the or-
dinance fixiag his ocompensatloa provides marely that he
shell be paid a salary and does not expressly authorite
him to retaln, 1o addition thereto, any feecs as part of
his compeansation, then, ve are of the oplaisa that he
¥ould not be eatitled to retain sach fees &s part of
his compensation, but should pay them iato> the City
Treasury.

"statutez prescridbing fees for public officers are
strictly e¢osnatrued, and hence & right to fees may aot
rest in implicetioa, Where this right 1s left to con-
struction, the language of the lav must bec construed in
favor of the goveramsat, Where a statute {s capable of
two coastructions, one of which vould give an offlioer
compsusatlion for his services in addition to his salary
aad the other not, the latter construstion should be
sdopted. 34 'Texas Jurisprudence, peges 503, 509.

"In aasver to your fourth question, it is, there-
fore, the opinion of this Departmsuat, uncder the facts
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stated, that ualess the city ordiaance or agreemeant
fixiag the compensation of such City Hershal sxpress-
ly and olearly authoriges him to retain sush feeas as
part of his compsusation, it would aot only be proper
for him to pay his fees into the City Treasury, but
he vould be subject to ¢riminal prosscution L1f he ap-
plied‘luch fees to his ovn use.” (Eec Art. 95, Penal
c

e e oy

Ia viev of the foregoing exrressions oa the subject
and of our former Opinion to you on August 3, 1546, vwe submit
thet 1t would not wake any difference in the aspplicabllity of
our former opinion that the Chief of Pollice 1is employcd by
the City of Breanham under & controgt that psys him a fixed

salary per meoath, plus such fees a3 he may earn in criminsl
cases,

Yours very truly
ATTORNEY GRIFRAL OF TeXAZ
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